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 1.  TIME:  9:00   CASE#: MSC16-01051 
CASE NAME: MERCEDES GAFFNEY VS. MONK & ASSOCIATES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JAMES GEOFF MONK, MONK & ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment, or, in the Alternative, Summary 
Adjudication, filed by Defendants Monk & Associates Inc. and James Geoff Monk. The Motion 
relates to the Complaint filed by Plaintiffs Mercedes Gaffney and Bridget Downs (together, 
“Plaintiffs” and individually “Gaffney” and “Downs”, respectively). The Complaint pleads causes 
of action for discrimination on the basis of sex; hostile work environment sexual harassment; 
quid pro quo sexual harassment; retaliation; failure to prevent discrimination and harassment; 
and constructive discharge in violation of public policy.  
 
For the following reasons, the Motion for Summary Judgment, or, in the alternative, Summary 
Adjudication, is granted in part and denied in part, as follows:   
 

1. First cause of action, for discrimination: denied as to Plaintiff Gaffney and granted as to 
Plaintiff Downs. 
 

2. Second cause of action, for hostile work environment sexual harassment, denied as to 
both Plaintiffs. 
 

3. Third cause of action, for quid pro quo sexual harassment, denied as to Plaintiff Gaffney 
and granted as to Plaintiff Downs. 
 

4. Fourth cause of action, for retaliation, exclusive to Plaintiff Gaffney, denied.  
 

5. Fifth cause of action, for failure to prevent discrimination and harassment, denied as to 
both Plaintiffs. 
 

6. Sixth cause of action, for constructive dismissal, denied as to both Plaintiffs.  
 
Standard 
 
A “motion for summary judgment shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to conclusion, the party 
moving for summary judgment bears the burden of persuasion that there is no triable issue of 
material fact and that he is entitled to judgment as a matter of law.” Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 850. 
 
In reviewing the papers, the court should “construe the moving party's affidavits strictly, construe 
the opponent's affidavits liberally, and resolve doubts about the propriety of granting the motion 
in favor of the party opposing it.” Szadolci v. Hollywood Park Operating Co. (1993) 14 
Cal.App.4th 16, 19. The court shall consider all of the evidence set forth in the papers, except 
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the evidence to which objections have been made and sustained by the court, and all inferences 
reasonably deducible from the evidence. Code Civ. Proc., § 437c(c). 
 
Factual Background 
 
This is an employment action brought by two former employees of an environmental 
consulting business (“Monk & Associates”) in Walnut Creek owned by Defendant James 
Geoff Monk (“Monk”). The employees were biologists who worked with Defendant Monk in 
an office setting and in the field, which necessitated overnight stays in hotels and other 
accommodation. Both Plaintiffs allege Defendant Monk engaged in sexual harassment, 
including quid pro quo harassment, creating a hostile work environment and giving rise to 
constructive dismissal. Plaintiff Gaffney also alleges retaliation following attempts on her part 
to complain of sexual harassment.  
 
Procedural Posture 
 
The case is set for trial commencing Nov. 4, 2019. 
 
 
Analysis 
 
1. First Cause of Action: Discrimination on the Basis of Sex 
 
To establish a prima facie case of discrimination, “[g]enerally, the plaintiff must provide evidence 
that (1) he was a member of a protected class, (2) he was qualified for the position he sought or 
was performing competently in the position he held, (3) he suffered an adverse employment 
action, such as termination, demotion, or denial of an available job, and (4) some other 
circumstance suggests discriminatory motive.” Guz v. Bechtel Nat. Inc., 24 Cal. 4th 317, 355 
(2000). Sexual harassment is a form of sex discrimination. Meritor Savings Bank v. Vinson, 477 
U.S. 57, 66 (1986). 
 
Defendants argue that this cause of action fails as a matter of law because, they allege, no 
adverse employment action was taken. Memorandum and Points of Authorities in Support of 
Motion for Summary Judgment (“MPA”) 9:19-11:3. Plaintiffs respond that they were subject to 
different terms of employment than male employees, and that this constitutes adverse action. 
 

a. Plaintiff Gaffney: 
  

Plaintiffs have presented evidence that Gaffney was first promised, and then denied a promised 
promotion to senior project biologist after she objected to sexual harassment, and that the 
promotion she did receive was delayed due to her sexual harassment complaints. Plaintiffs have 
also presented evidence that Monk discussed firing Gaffney, including to and in front of Downs. 
Plaintiffs’ Statement of Undisputed Material Facts (“PSUMF”) 127, 128, 131-135, 159, 160. 
Defendants take the position that through self-reported performance evaluations, Gaffney 
admitted she was not qualified for the senior biologist position. Plaintiffs dispute this with 
testimony indicating that Gaffney was promised the senior biologist position before Defendants 
established qualifications for the position. PSUMF 196, 198. 
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There exist material factual disputes such that a trial is required.  
 
Defendants’ motion with respect to Plaintiff Gaffney’s first cause of action is therefore denied. 
 

b. Plaintiff Downs: 
  

Defendants argue that Plaintiffs have not offered evidence of any adverse employment action 
with respect to Plaintiff Downs. Although Plaintiff Downs has proffered evidence of harassing 
conduct, she has not identified any adverse employment action.     
 
Defendants’ motion with respect to Plaintiff Downs’ first cause of action is therefore granted. 
 
2. Second Cause of Action: Hostile Work Environment Sexual Harassment 
 
In order to succeed on a claim of hostile work environment sexual harassment under the 
Fair Employment and Housing Act (“FEHA”), a plaintiff must be subjected to severe or 
pervasive harassing conduct such that the plaintiff found, and a reasonable person would find, 
the work environment hostile or abusive. Gov. Code § 12940(j); Aguilar v. Avis Rent A Car 
Systems, Inc. 21 Cal.4th 121, 130 (1999). The surrounding circumstances must be taken into 
account, such as the “frequency of the discriminatory conduct; its severity; whether it is 
physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably 
interferes with an employee’s work performance.” Clark County School Dist. V. Breeden 532 
U.S. 268, 270-71 (2001). 
 

a. Plaintiff Gaffney: 
  

Defendants argue that Plaintiff Gaffney’s claim of hostile work environment sexual harassment 
cannot succeed because she received annual raises; did not complain of sexual harassment 
during performance reviews or in writing despite having received the employee handbook 
setting out a harassment reporting procedure; did not report harassment to a new hire she 
recruited; sought out work assignments with Monk; participated in group social interactions with 
Monk; and did not frequently comment on work matters in her personal journal. SUMF 14-24. 
Defendants also argue that this claim fails because of a lack of witnesses to the alleged 
harassment. SUMF 25. 
 
Plaintiffs dispute this account, citing Gaffney’s testimony that she verbally raised sexual 
harassment with Mr. Monk and followed the employee handbook protocol for reporting 
harassment; that she felt unsafe on work trips with Monk; that her journal reflects entries 
describing the sexual harassment and her discomfort with it; that she testified to feeling unsafe 
on work trips with Monk; and that at least two other employees witnessed harassment. Plaintiffs’ 
response to SUMF 18, 19, 21, 24, 25.  Plaintiffs further dispute the materiality of facts such as 
the group social interactions. Plaintiffs’ response to SUMF 15, 23. The parties have also raised 
numerous material disputes as to the circumstances of Plaintiff Gaffney’s resignation. SUMF 36.  
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The material factual disputes here are extensive. Defendant’s motion for summary adjudication 
as to Plaintiff Gaffney’s second cause of action is denied.  
 

b. Plaintiff Downs:  
 
Defendants argue that Plaintiff Downs’ claim for hostile work environment sexual harassment 
fails as a matter of law because Plaintiff Downs received raises in pay during her employment; 
did not complain to Defendant Monk & Associates about the harassment despite receiving an 
employee handbook setting out a complaint procedure; invited colleagues, including Monk and 
his family, to a party at her home; and willingly went on overnight work trips with Monk. 
Defendants also assert that there were no witnesses to the alleged harassment of Downs. 
SUMF 18-20, 22, 25-28.  
 
Plaintiffs dispute these facts, pointing to Downs’ evidence that she did not complain for fear of 
retaliation as a result of Monk threatening to fire Gaffney when she complained; evidence of 
other employees witnessing the alleged harassment; and evidence concerning the overnight 
work trips that contradicts Defendants’ account thereof. Plaintiffs’ Response to SUMF 19, 25, 
27, 28.  Plaintiffs also challenge the materiality of facts such as that Downs participated in social 
events with Monk. Plaintiff’s Response to SUMF 23.  
 
Given the disputes as to material facts, Defendant’s motion for summary adjudication as to 
Plaintiff Downs’ second cause of action is denied. 
 
3. Third Cause of Action: Quid Pro Quo Sexual Harassment 
 
In order to establish a case for quid pro quo sexual harassment, a plaintiff must establish she 
was a recipient of unwelcome sexual advances, demands, or comments from a supervisor and 
that if she refused to submit, a tangible action resulted from that choice. Government Code 
§ 12940(j); Hughes v. Pair 46 Cal.4th 1035, 1049 (2009). Where a claim involves only unfulfilled 
threats, it is more property characterized as a hostile work environment claim. 
 

a. Plaintiff Gaffney: 
 

Defendants argue that this cause of action fails because Plaintiff Gaffney admits that Monk 
“never told her that he wanted anything sexual to happen between them.” SUMF 41. Plaintiffs 
dispute this, presenting evidence of offers and requests made by Monk, including offers to 
purchase clothing for Gaffney if she would model it for him, offers to kiss her, and requests for 
her to go swimming or enter a hot tub with him in her underwear.  PSUMF 265, 272, 274. She 
testified that these offers and requests felt like threats. Plaintiff’s Response to SUMF 41.   
 
Plaintiffs have also presented evidence that Monk told Gaffney she would not receive a 
promotion immediately after she stated she was not okay with his sexual harassment, and that 
on another occasion, Monk told her he “can’t work with [her] anymore” when she told him his 
comments about her looks made her uncomfortable. Plaintiffs have also presented evidence 
that Defendants delayed Gaffney’s promotions because of her opposition to Monk’s sexual 
harassment. PSUMF 248, 255, 256.  
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There are sufficient facts in dispute as to Plaintiff Gaffney’s quid pro quo claim to require 
an evidentiary hearing. Defendant’s motion with respect to Gaffney’s third cause of action 
is denied. 
 

b. Plaintiff Downs: 
 

Defendants argue that Plaintiff Downs’ cause of action for quid pro quo sexual harassment fails 
because Downs admits that she never heard of anyone being fired if they complained about 
Monk’s behavior and that he did not threaten to fire her or take any negative action against her. 
SUMF 41. Plaintiffs dispute this on the basis that Downs testified that she did not complain 
about Monk’s conduct because of his threats to fire Gaffney. Id.  
 
Plaintiffs have not presented evidence of a tangible action taken against Downs as a result of 
refusal to submit to harassment.   
 
Defendant’s motion with respect to Plaintiff Downs’ third cause of action is therefore granted.  
  
4. Fourth Cause of Action: Retaliation 
 
This cause of action is exclusive to Plaintiff Gaffney. 
 
To establish a prima facie case for retaliation under FEHA, an employee must prove she 
engaged in a protected activity; the employer subjected her to an adverse employment action; 
and the action caused harm. Yanowitz v. L’Oreal USA, Inc. 36 Cal. 4th 1023, 1042 (2005) 
(“Yanowitz”). There must be a causal link between the retaliatory animus and the adverse 
action, and there must be a causal link between the adverse action and the harm. Mamou v. 
Trendwest Resorts 165 Cal.App. 4th 686, 713.  
 
Once a prima facie case has been established, the burden shifts to the employer to offer a non-
retaliatory reason for the adverse action. If the employer does so, then the burden shifts back to 
the plaintiff to establish intentional retaliation. Yanowitz, supra, 36 Cal.4th at 1042. 
 
There are extensive disputed material facts as to whether retaliation took place, including 
Plaintiffs’ evidence that Monk shouted and became angry when Gaffney objected to his conduct; 
that he told her he “can’t work with [her] anymore” when she objected to sexual harassment; 
that Defendants delayed Gaffney’s promotions because of her complaints of sexual harassment; 
and that Gaffney was told she would not receive a promotion immediately after she complained 
of sexual harassment. PSUMF 303, 304, 312, 319, 320. 
 
Defendant argues that Gaffney cannot prove any causal connection between the decision 
not to promote her to senior biologist in 2014 and 2015 and “any informal comments to 
Mr. Monk” about sexual harassment because she was not qualified for the position. 
MPA 14:24-26; 15:9-28.  
 
Gaffney’s evidence that Monk promised her the promotion and then reneged after she raised 
the issue of sexual harassment and her evidence of displays of anger and shouting and remarks 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/02/19 

 
 

- 6 - 

that he “can’t work with [her] anymore” constitute material factual disputes that go to the issue of 
causality and intent. 
 
Defendants’ motion with respect to Plaintiff Gaffney’s cause of action for retaliation is 
therefore denied. 
 
5. Fifth Cause of Action: Failure to prevent discrimination, harassment, and retaliation in 
the workplace. 
 
It is unlawful for an employer to fail to take reasonable steps to prevent discrimination and 
harassment in the workplace. Gov. Code § 12940(k). To make out a claim, a plaintiff must 
establish she was subject to harassment and discrimination in the workplace because the 
employer failed to take all reasonable steps to prevent it, and that as a result, the plaintiff 
suffered harm. Trujillo v. North Country Transit Dist. 63 Cal.App. 4th 280 (1998). 
 
On this cause of action, the analysis is the same for both Plaintiffs. 
 
Defendants argue that Plaintiffs’ cause of action for failure to prevent discrimination and 
harassment fails because all of their preceding causes of action fail and, absent actionable 
discrimination, harassment, or retaliation, there can be no cause of action for failure to prevent. 
MPA 16:6-22. 
 
The Court finds that, since there exist sufficient material facts in dispute to sustain Plaintiff 
Gaffney’s claim for discrimination, both Plaintiffs’ claims for hostile work environment sexual 
harassment, and Plaintiff Gaffney’s quid pro quo sexual harassment and retaliation claims, this 
argument is unavailing.  
 
Defendants’ motion with respect to the cause of action for failure to prevent is denied. 
 
6. Sixth Cause of Action: constructive dismissal 
 
 A cause of action for constructive dismissal requires a Plaintiff to prove she was “forced to 
resign due to actions and conditions so intolerable or aggravated at the time of [her] resignation 
that a reasonable person in the employee’s position would have resigned.” Plaintiffs must also 
establish that their employer had actual or constructive knowledge of the intolerable actions and 
conditions and could have remedied the situation but did not do so. Zilmer v. Carnation Co. 215 
Cal.App.3d 29, 38 (1989). The standard for measuring intolerability of working conditions is that 
of a reasonable person. Turner v. Anheuser-Busch, Inc. 7 Cal. 4th 1238, 1247 (1994). Whether 
a person was constructively discharged is normally a question of fact. Valdez v. City of Los 
Angeles, 231 Cal.App.3d 1043, 1056 (1991). 
 
Plaintiffs respond that their claims for constructive discharge present questions of fact not 
susceptible to summary judgment. Opp. 16:25-27. 
 

a. Plaintiff Gaffney 
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Defendants argue that the undisputed evidence is that Plaintiff Gaffney “didn’t decide to quit 
until she didn’t get the promotion she wanted” and did not resign until “three months later when 
she had a new job in place that was higher paying” and that she did not quit sooner because 
she wanted to affect change. MPA 17:21-24. 
 
The Court finds that these facts are not dispositive, particularly since the lack of promotion is 
central to Gaffney’s claims of retaliation.  
 
Defendants argue the statements Gaffney made during her resignation are inconsistent with a 
claim of constructive dismissal. SUMF 102. Plaintiffs dispute these facts, offering 
counterevidence that at the time of resignation, Gaffney informed Monk she was not quitting 
only due to the lack of promotion or due to her salary. Plaintiff’s Response to SUMF 102.  
 
Defendant’s motion as to Plaintiff Gaffney’s cause of action for constructive dismissal is denied. 
 

b. Plaintiff Downs 
 

Defendants point to evidence that Plaintiff Downs stated that she had decided to pursue a 
career and degree in wildlife research, and that prior to her resignation, she wrote to friends that 
she wanted to leave environmental consulting and pursue graduate work in wildlife research. 
SUMF 101. Plaintiffs do not dispute these facts. Plaintiffs’ Response to SUMF 102. 
 
Plaintiff Downs’ career choices about what she would do following her employment with 
Defendants are not dispositive of the question of why she left her employment. Plaintiff Downs’ 
evidence is that the alleged sexual harassment interfered with her marriage, health, and sense 
of safety on business trips with Monk and in her home. These raise material factual issues about 
the causes of her departure from Defendants’ employ. PSUMF 380, 381, 412.  
 
Defendant’s motion as to Plaintiff Downs’ cause of action for constructive dismissal is denied. 
 
Evidentiary Objections 
 
Evidence of Molly Parker and Jessica Pouder 
 
Plaintiffs have presented evidence from Molly Parker and Jessica Pouder, two other women 
employed by Defendants, consisting of accounts of similar alleged sexual harassment toward 
themselves and of having witnessed Monk’s alleged conduct towards Plaintiffs. Defendants 
argue these employees’ evidence is inadmissible, because Ms. Parker’s evidence is subject to 
a confidential settlement agreement and Ms. Pouder’s evidence is subject to the right of 
sexual privacy. 
 
The Court need only rule on those objections to evidence that were material to the disposition of 
the motion. See CCP § 437c(a). Ms. Parker and Ms. Pouder’s evidence was not required to rule 
on the motion. 
 
The Court notes that in its argument on Ms. Parker’s evidence, Plaintiffs provided law on the 
general admissibility of evidence of harassment of non-party employees, but did not address the 
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issue of settlement confidentiality. Opp. 17:1-18:4. The Court cautions Plaintiffs that, 
should they intend to rely on Ms. Parker’s evidence at trial, they should be prepared to address 
its admissibility in the face of the confidential settlement agreement between Ms. Parker 
and Defendants. 
 
Plaintiffs’ Objections to Defendants’ SUMF 
 
#2, 14, 38, 53, 61, 86. Lacks personal knowledge. Sustained as to the pamphlet. Overruled as 
to the handbook. 
  
#6, 18, 43, 55, 65, 90. Conclusory, argumentative. Overruled. 
  
#8, 45, 78, 102. Lacks foundation. Conclusory. Sustained as to the sentence, “Plaintiff Gaffney 
admits that she affirmatively chose not to quit her job earlier, despite allegedly enduring 4 to 5 
years of what she considered inappropriate behavior because she wanted to ‘affect change.’’ 
Overruled as to the balance of the statement. 
 
#9, 32, 47, 80, 104. Lacks foundation. Conclusory. Sustained as to the sentence, “[t]this friendly 
communication continued on a regular basis for six months until just a couple of weeks prior to 
her attorney’s initial letter to Defendant Monk.” Overruled as to the balance of the statement. 
  
#12, 36, 51, 84, 108. Hearsay. Conclusory. Sustained as to the phrase, “Plaintiffs admitted to 
concocting a joint attack against Defendants.” Hearsay objection sustained as to Ms. Downs’ 
statements to a friend. Overruled as to the balance of the statement. 
 
#19, 66, 91. Conclusory, Argumentative. Sustained as to the characterization that 
Plaintiff Gaffney “often complained about things she did not like in the work environment.” 
Otherwise overruled. 
  
#20, 67, 92. Lacks foundation. Conclusory. Overruled. 
 
#21, 68, 93. Conclusory. Argumentative. Sustained as to the characterization of the working 
relationship as “productive and friendly.” Otherwise overruled. 
 
#22, 69, 94. Conclusory. Argumentative. Overruled. These are objective statements of fact. 
 
#24, 71, 96. Conclusory. Argumentative. Sustained as to the characterizations of mentions of 
Monk as occurring “a handful” of times. Sustained as to the characterization of “drama and 
stress” in Plaintiff’s personal life. Otherwise overruled. 
 
#25, 72, 97. Conclusory. Overruled. 
  
#27, 74, 99. Conclusory. Overruled. 
 
#28, 75, 100. Conclusory. Overruled. 
 
#30. Lacks foundation. Conclusory. Overruled. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/02/19 

 
 

- 9 - 

 
#31, 46, 79, 103. Vague, lacks personal knowledge. Overruled. 
 
#41, 76. Conclusory. Argumentative. Overruled. 
 
#54. Hearsay. Conclusory. Argumentative. Overruled. 
 
#57. Conclusory. Argumentative. Overruled. 
 
#58. Conclusory. Argumentative. Sustained as to the statement, “Plaintiff Gaffney admitted to 
Defendant Monk, both orally and in her written self-evaluations that she had not performed, or 
needed further improvement in, the skills and tasks required of a Senior Project Biologist.” 
Overruled as to the balance of the statement. 
 
Defendants’ Objections to Plaintiff’s Responses to SUMF 
 
#6, 18, 43, 55, 65, 90. Misstates testimony. Overruled. 
 
#9, 32, 47, 80, 104. Misstates testimony. Sustained. 
 
#71, 96. Misstates testimony. Sustained. 
 
Defendant’s Objections to Plaintiffs SUMF 
 
#111, 175, 239, 303, 367. Hearsay. Prejudicial. Conclusory. Misleading. Lacks foundation. 
Overruled. 
 
#112, 176, 240, 304, 368. Hearsay. Conclusory. Misleading. Lacks foundation. Overruled. 
 
#113, 114, 115-119, 177-183, 241-247, 305-311, 369-375.  The Court need only rule on those 
objections to evidence that were material to the disposition of the MSA. See CCP § 437c(q). 
 
#120, 184, 248, 312, 376. Hearsay. Misstates testimony. Sustained as to “in 2012, during 
Plaintiff Gaffney’s annual review”. Overruled as to the balance of the statement. 
 
#122, 186, 250, 314, 378. Lacks foundation. Overruled. 
 
#123, 187, 251, 315, 379. Lacks foundation. Overruled. 
 
#124, 188, 252, 316, 380. Lacks foundation. Overruled. 
 
#125, 189, 253, 317, 381. Lacks foundation. Overruled. 
 
#126, 190, 254, 318, 382. Hearsay. Conclusory. Lacks foundation. Overruled.  
 
#129, 193, 257, 321, 385. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
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#130, 194, 258, 322, 386. Hearsay. Conclusory. Overruled. 
 
#131, 195, 259, 323, 387. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#132, 196, 260, 324, 388. Lacks foundation. Irrelevant. Overruled. 
 
#133, 197, 261, 325, 389. Lacks foundation. Irrelevant. Overruled. 
 
#134, 198, 262, 326, 390. Lacks foundation. Irrelevant. Overruled. 
 
#135, 199, 263, 327, 391. Lacks foundation. Irrelevant. Overruled. 
 
#137, 201, 265, 329, 393. Hearsay. Lacks foundation. Misstates testimony. Overruled. 
 
#139, 203, 267, 331, 395. Hearsay. Conclusory. Overruled. 
 
#140, 204, 268, 332, 396. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#141, 205, 269, 333, 397. Lacks foundation. Irrelevant. Overruled. 
 
#143, 207, 271, 335, 399. Hearsay. Conclusory. Lacks foundation. Sustained – conclusory. 
 
#144, 208, 272, 336, 400. Lacks foundation. Irrelevant. Overruled. 
 
#145, 209, 273, 337, 401. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#147, 211, 275, 339, 403. Objection. Lacks foundation. Irrelevant. Overruled. 
 
#148, 212, 276, 340, 404. Objection. Lacks foundation. Irrelevant. Overruled. 
 
#149, 213, 277, 341, 405. Objection. Lacks foundation. Irrelevant. Overruled. 
 
#150, 214, 278, 342, 406. Lacks foundation. Misstates testimony. Overruled. 
 
#154, 218, 282, 346, 410. Hearsay. Conclusory. Sustained – conclusory. 
 
#155, 219, 283, 347, 411. Hearsay. Conclusory. Sustained – conclusory. 
 
#156, 220, 284, 348, 412. Lacks foundation. Irrelevant. Calls for legal conclusion. Overruled. 
 
#157, 221, 285, 349, 413. Hearsay. Conclusory. Overruled. 
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#158, 222, 286, 350, 414. Hearsay. Conclusory. Sustained as to “complimenting” – conclusory. 
Overruled as to the balance of the statement. 
 
#159, 223, 287, 351, 415. Hearsay. Conclusory. Overruled. 
 
#160, 224, 288, 352, 416. Hearsay. Conclusory. Misleading. Lacks foundation. Irrelevant. 
Misstates testimony. Overruled. 
 
#161, 225, 289, 353, 417. Hearsay. Prejudicial. Conclusory. Lacks foundation. Sustained. 
 
#162, 226, 290, 354, 418. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#163, 227, 291, 355, 419. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#164, 228, 292, 356, 420. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#166, 230, 294, 358, 422. The Court need only rule on those objections to evidence that were 
material to the disposition of the MSA. See CCP § 437c(q). 
 
#168, 232, 296, 360, 424. Conclusory. Lacks foundation. Calls for legal conclusion. Sustained. 
 
#169, 233, 297, 361, 425. Conclusory. Lacks foundation. Calls for legal conclusion. Sustained. 
 
#170, 234, 298, 362, 426. Conclusory. Lacks foundation. Calls for legal conclusion. Sustained. 
 
#171, 235, 299, 363, 427. Conclusory. Lacks foundation. Calls for legal conclusion. Sustained. 
 
#172, 236, 300, 364, 428. Conclusory. Lacks foundation. Calls for legal conclusion. Sustained. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00125 
CASE NAME: HUNT VS. COUNTY OF CONTRA COSTA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The court notes that the fees requested are higher than the court generally approves.  
Nonetheless, given the risk, complexities and time involved, the court approves the minor’s 
compromise and will sign the orders provided. 
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 3.  TIME:  9:00   CASE#: MSC17-00145 
CASE NAME: SACRAMENTO SANITATION  VS.  TRAYLOR-SHEA 
HEARING ON MOTION FOR ORDER SPECIALLY SETTING CASE FOR TRIAL 
FILED BY SACRAMENTO REGIONAL COUNTY SANITATION DISTRICT 
* TENTATIVE RULING: * 
 
Sacramento Regional County Sanitation District’s motion to specially set the case for trial is 

granted.  

Plaintiff SRCSD asks the court to specially set trial before the five year mandatory deadline 

expires on November 26, 2019. In considering such a motion, the court is directed to consider 

the “total picture,” including “the condition of the court calendar, the dilatory conduct by plaintiff, 

prejudice to defendant of an accelerated trial date, and the likelihood of eventual mandatory 

dismissal if the early trial date is denied.” Salas v. Sears, Roebuck (1986) 42 Cal.3d 342, 349. 

This is a complicated, multi-party construction defect case involving the installation of over 

19,000 linear feet of a public sanitation system. Plaintiff maintains that over $5.5 million is at 

stake in this litigation. The strong public policy of adjudicating cases on the merits and the fact 

that the court has availability on its calendar weigh heavily in favor of granting the motion. 

Nonetheless, all defendants object to setting the trial arguing that plaintiff has been dilatory and 

that each of them would be prejudiced by setting trial in less than 8 weeks. While the court 

understands the defendants’ frustration, the court finds plaintiff has met its burden of showing 

some basis for excusable delay and that any prejudice to defendants can be ameliorated by 

pretrial and scheduling orders. 

The court acknowledges that plaintiff has been curiously lackadaisical in getting this significant 

matter to trial. The court did not realize the case was nearing the 5 year dismissal statute 

because its file reflects the transfer-in date of January 27, 2017, and plaintiff’s counsel never 

alerted the court to the fast approaching dismissal date. It appears that the three attorneys who 

have been responsible for the file retired or otherwise left the firm in August and September of 

this year. New attorneys at the firm have stepped in to try to explain the delay. 

Plaintiff’s counsel note that there was initial delay in serving the first amended complaint   

because the parties allegedly agreed to mediate. When mediation fell through, plaintiff served 

the FAC and the parties stipulated to transfer venue to Contra Costa. Thereafter, both plaintiff 

and defendants engaged in written discovery. Much of the discovery the defendants were 

seeking was only produced, after great delay, this June. There remain discovery disputes with 

some of the parties. Only one deposition has been taken despite plaintiff unilaterally noticing a 

number of depositions shortly before this motion was filed. Plaintiff’s counsel again notes that 

the emphasis in the past year has been on mediating the case, which finally occurred this 

August.  

Defendants’ object that expert witnesses have not yet been disclosed. With a November 25 trial 

date, the parties still have time to disclose experts. Moreover, plaintiff long ago produced its 

expert report and states that it intends to rely on that expert witness. Any delay in formal 
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disclosure thus tends to favor defendants, since defendants have known of plaintiff’s expert 

witness for years.  

A number of defendants complain that a quick trial date will prevent them from filing summary 

judgment motions. The court can work with the parties to try potentially dispositive defenses 

before other parts of the case.  

To the extent discovery disputes remain outstanding, the court can set expedited hearing dates 

to resolve the issues.  

Trial is set for November 25, 2019 and the Issue Conference will be heard November 14, 2019, 

both at 8:30 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00861 
CASE NAME: WOTOWIC VS. CONE 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY PAUL J. WOTOWIC 
* TENTATIVE RULING: * 
  
 Plaintiff’s motion for leave to file the proposed First Amended Complaint is granted.  
Plaintiff shall file and serve this pleading on or before October 9, 2019. 
 
 The Court finds that the policy favoring the amendment of pleadings supports granting 
this motion, under the circumstances of this case.  (See, Mesler v. Bragg Management Co. 
(1985) 39 Cal.3d 290, 296-297 [denial of leave to add alter ego theory six weeks before trial was 
error].)  Further, plaintiff has failed to make any substantial showing of prejudice: there are no 
pending summary judgment motions, and no trial date has been set.  (See, Landis v. Superior 
Court of Los Angeles County (1965) 232 Cal.App.2d 548, 557 [“it seems unreasonable to deny 
a party the right to amend where the only apparent hardship to the defendants is that they will 
have to defend”]; Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 75-76 [“prejudice and 
detriment are not synonymous”].)  The Court further finds that it should defer a consideration of 
the substantive merits of the proposed amended complaint for future proceedings.  (See, 
Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe that the better course of 
action would have been to allow [the plaintiff] to amend the complaint and then let the parties 
test its legal sufficiency in other appropriate proceedings”].) 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01091 
CASE NAME: WAYNE MOODY VS. JAISON JAMES M. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY STRYKER CORPORATION, 
* TENTATIVE RULING: * 
 
Dropped from calendar.  Dismissal filed 9/20/19. 
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 6.  TIME:  9:00   CASE#: MSC17-01091 
CASE NAME: WAYNE MOODY  VS.  JAISON JAMES M.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JAISON JAMES, M.D. 
* TENTATIVE RULING: * 
 
Dropped from calendar.  Dismissal filed 9/20/19. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01150  
CASE NAME: POLYZOS CONSTRUCTION  VS. TIMOTHY ANDERSON 
HEARING ON MOTION FOR ATTORNEY FEES, COSTS AND EXPENSES 
FILED BY POLYZOS CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion for attorney’s fees and costs pursuant to CC 1717 is granted.  
Defendant is ordered to pay plaintiff’s counsel $2,258.80 in fees and $2,509.51 in costs.  
The amounts shall be added to the judgment. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY FOSHAY ELECTRIC CO., INC. 
* TENTATIVE RULING: * 
 
The Court continues this hearing to October 16, 2019, at 9:00 a.m., in Department 21. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-02135 
CASE NAME: HAOUSSATOU BARRY VS. ANNA SHAFIZADEH 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SHAFIZADEH 
FILED BY HAOUSSATOU BARRY 
* TENTATIVE RULING: * 
 
            Cross-Defendant Haoussatou Barry’s demurrer to the Cross-Complaint is sustained 
in part and overruled in part.  Amended Complaint shall be filed and served on or before 
October 24, 2019. 
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 Cross-Defendant Barry demurs to each cause of action in the cross-complaint on 
the ground each fails to state facts sufficient to constitute a cause of action. (Code of Civil 
Procedure §430.10 (e).) Cross-Defendant also demurs to each cause of action on the ground 
they are ambiguous and unintelligible, thus subject to a special demurrer for uncertainty. 
(Code of Civil Procedure § 430.10(f).) 
 
            The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  “‘A demurrer can be utilized 
where the complaint itself is incomplete or discloses some defense that would bar recovery ….’ 
[Citation.]”  (Estate of Moss (2012) 204 Cal.App.4th 521, 535.)  For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.)   
 
1st C/A (Breach of Contract) 
 
 Cross-Defendant’s demurrer to the First Cause of Action for Breach of Contract 
is overruled.   
 
 Cross-Complainant alleges Cross-Defendant breached the rental agreement by using 
space that exceeded the allocated storefront area by using the rear storage space and loading 
dock; by failing to upkeep the unit and maintain the common areas; and by failing to pay 
common area expenses, which forced the landlord to seek payment in small claims court. 
 
 The elements of a cause of action for breach of contract are: “‘(1) the contract, 
(2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to plaintiff.’ [Citation.]” (Tribeca Companies, LLC v. First American Title Ins. 
Co. (2015) 239 Cal.App.4th 1088, 1109.)   
 
 Cross-Defendant demurs on the ground Cross-Complainant’s allegations are either 
insufficient to state a cause of action for breach of contract or too vague or uncertain.  Cross-
Defendant argues paragraph 2 of the lease agreement clearly stated Cross-Defendant had 
access to the loading dock. Therefore, the allegations in the cross-complaint regarding Cross-
Defendant’s use of the loading dock for non-storage purposes constitute no cause for breach.  
On the other hand, allegations of regarding storage use of the loading dock are not sufficiently 
specific to support a claim for breach of contract because the allegations fail to specify the date 
or time.  
 
 The demurrer is not well-taken.  First, only ultimate facts need to be alleged.  “To survive 
a demurrer, the complaint need only allege facts sufficient to state a cause of action; each 
evidentiary fact that might eventually form part of the plaintiff's proof need not be alleged.” 
(C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872.)  Here, Cross-
complainant’s allegations support each element of the cause of action:  the existence of lease 
agreement(X-Compl., ¶¶6, 7, 15); Cross-complainant’s performance—providing the space, 
keys and access to the rental space (X-Compl., ¶¶8, 16.); Cross-Defendant’s breach (X-Compl., 
¶¶ 17,18); and damages (X-Compl., ¶ 19.)    
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 As to Cross-Defendant’s argument that the lease clearly states she had access to the 
loading dock, therefore the allegations regarding her non-storage use of the dock fails to state a 
breach, there are other allegations sufficient to state a breach. A general demurrer does not lie 
to only part of a cause of action if there are sufficient allegations to entitle plaintiff to relief. 
(Daniels v. Select Portfolio Servicing, Inc. (2016) 246 CA4th 1150, 1167.)     
 
 Cross-Defendant specially demurs to the breach of contract cause of action on the 
ground Cross-Complainant failed to allege specific dates and time, specific amounts owed, or 
particularities regarding maintenance of the space.   A demurrer for uncertainty is disfavored. 
(Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) 
“A demurrer for uncertainty is strictly construed, even where a complaint is in some respects 
uncertain, because ambiguities can be clarified under modern discovery procedures.” (Khoury v. 
Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.)   
 
 Defendant argues the allegations are uncertain and the cause of action is subject to 
special demurrer under Gonzales v. State of California (1997) 68 Cal.App.3d 621. The Court 
finds Gonzales inapplicable. Gonzales involved a class action suit against the State to enforce a 
constructive trust for those who had or will have their misdemeanor drunk driving convictions 
declared unconstitutional. The State demurred to the complaint on several grounds, including 
uncertainty, as the plaintiff failed to clearly set forth how or in what manner the convictions were 
declared unconstitutional.  The court further stated, “A similar infirmity is to be found in the 
failure of the complaint to set forth when the alleged causes of action arose and when the 
setting aside of the previous convictions occurred. These matters are material to plaintiffs' cause 
of action.” (Gonzales v. State of California (1977) 68 Cal.App.3d 621, 634.)  
 
 It appears Cross-Defendant expanded the Gonzales’ ruling arguing, “A complaint that 
fails to state the date or time of the facts averred to is uncertain and subject to demurrer on that 
ground.” (Demurrer, 5:1-4.)  Gonzales does not stand for this broad proposition. Here, the cross-
complaint is sufficiently certain in that Cross-Defendant can reasonably respond, she can 
determine what issues must be admitted or denied, and what claims are directed against her.  
(See Khoury v. Maly's of Calif., Inc. (1993) 14 CA4th 612, 616.)  The allegation can be fleshed 
out through discovery.   
 
2nd C/A (Trespass) 
 
 Cross Defendant’s demurrer to the Second Cause of Action for Trespass is overruled.  
 
 Cross-complainant alleges Cross-Defendant’s use of the rear storage area and loading 
dock exceeded the permission given by the landlord and the continued use of the rear storage 
area deprived Cross-Complainant of its use and rental value. 
 
 “Trespass is an unlawful interference with possession of property.” (Staples v.  Hoefke 
(1987) 189 Cal.App.3d 1397, 1406.)  The elements of trespass are: “(1) the plaintiff's ownership 
or control of the property; (2) the defendant's intentional, reckless, or negligent entry onto the 
property; (3) lack of permission for the entry or acts in excess of permission; (4) harm; and 
(5) the defendant's conduct was a substantial factor in causing the harm. (See CACI No. 2000.)” 
(Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 Cal.App.5th 245, 261-262.)    
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  Cross-Defendant demurs on the ground Cross-Complainant fails to allege any sort of 
damages in connection with the alleged trespass. Also, the cross-complaint fails to allege the 
specific dates and times of the alleged trespass. 
 
 Cross-complainant has alleged sufficient facts to state a cause of action.  Cross-
complainant alleges facts sufficient to satisfy the element of damages.  The cross-complaint 
alleges Cross-Defendant’s continued use of the rear storage and loading dock deprived Cross-
complainant of its use rental value, which caused harm to Cross-Complainant.  (XCompl., ¶21.)  
The specific amount may be proven at trial.  The cause of action is sufficiently certain for Cross-
Defendant to reasonably respond. The demurrer is therefore overruled. 
 
3rd C/A (Negligence) 
 
 The demurrer to the Third Cause of Action for Negligence is overruled. 
 
 Cross-complainant alleges Cross-Defendant had an obligation to conduct her business 
operations with reasonable care so as to avoid causing harm to Cross-Complainant.  Cross-
Defendant allegedly breached that duty by allowing hair and other items into the common area 
sink and toilet, which caused blockages in the plumbing and harm to Cross-Complainant. 
 
 The elements of negligence are: “(1) defendant's obligation to conform to a certain 
standard of conduct for the protection of others against unreasonable risks (duty); (2) failure to 
conform to that standard (breach of the duty); (3) a reasonably close connection between the 
defendant's conduct and resulting injuries (proximate cause); and (4) actual loss 
(damages).”(Vasquez v. Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 279.) 
 
 Cross-Defendant demurs on the ground the cross-complaint fails to allege what 
Cross-Defendant did to breach the duty of reasonable care, apart from the putative contractual 
violations.  Also, there are no allegations as to how the alleged breached caused harm to 
Cross-Complainant.   
 
  “A demurrer to a negligence claim will properly lie only where the allegations of the 
complaint fail to disclose the existence of any legal duty owed by the defendant to the plaintiff.” 
(Osornio v. Weingarten (2004) 124 Cal.App.4th 304, 316.)   
  
 Cross-Complainant alleges sufficient facts to establish the element of breach of duty.  
The Cross-complaint alleges Cross-Defendant conducted her business in such a manner that 
caused damage to sink in the common area of the building. (XCompl., ¶ 25.)  A duty of care 
may arise through statute or by contract. (J'Aire Corp. v. Gregory (1979) 24 Cal.3d 799, 803.)  
(Mintz v. Blue Cross of California (2009) 172 Cal.App.4th 1594, 1610.)  “'The same act may be 
both a breach of contract and a tort. Even where there is a contractual relationship between 
parties, a cause of action in tort may sometimes arise out of the negligent manner in which the 
contractual duty is performed . . . . When such a hybrid cause of action arises, the plaintiff may 
pursue both legal theories of recovery until an occasion for an election of remedies arises. . . .’”  
(Fairchild v. Park (2001) 90 Cal.App.4th 919, 925-926.)    
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  As to damages, Cross-complainant alleges Cross-Defendant caused harm by blocking 
the sink and toilet. (XCompl., ¶25.) Inferred from this allegation are Cross-Complainant’s 
damages in remedying the plumbing situation.  Cross-Complainant has alleged facts sufficient 
to state a cause of action for negligence. 
  
4th C/A (Nuisance) 
 
 Cross-Defendant’s demurrer to the Fourth Cause of Action for Nuisance is sustained 
with leave to amend. 
 
 The cross-complaint alleges Cross-Defendant failed to conduct her business with 
reasonable care, which interrupted, prevented, and otherwise interfered with access to the 
bathrooms, loading dock, and rear storage area, creating conditions that were detrimental to 
Cross-Complainant’s enjoyment of life and property. 
 
 “A private nuisance claim is a claim for ‘a nontrespassory interference with the private 
use and enjoyment of land.’[Citation.]” (Wilson v. Southern California Edison Co. (2018) 21 
Cal.App.5th 786, 802.)  “To state a cause of action for private nuisance, Plaintiff must allege: 
(1) interference with the plaintiff's use and enjoyment of that property; (2) “the invasion of the 
plaintiff's interest in the use and enjoyment of the land was substantial, i.e., that it caused the 
plaintiff to suffer ‘substantial actual damage.’”; and (3) the interference was not only substantial, 
but unreasonable.” (Wilson v. Southern California Edison Co. (2018) 21 Cal.App.5th 786, 802.) 
 
  Cross-Defendant demurs to this cause of action on the ground the allegations do not 
support a claim for nuisance.  She argues the cross-complaint alleges that Cross-Defendant’s 
occupancy of the space somehow robbed Cross-Complainant of the enjoyment of her right to 
property, without alleging specifically any precise manner in which Cross-Defendant’s caused 
her damages or the dates and times Cross-Complainant was hindered in her enjoyment of 
her property. 
 
 Cross-Complainant argues the cross-complaint contains numerous allegations of 
interference with quiet enjoyment, including the unauthorized trespass into space not included 
in the lease, lack of maintenance and improper use of the common bathroom area, and the 
interference with access to the loading dock.   
 
 The cross-complaint fails to allege sufficient facts. “Unlike trespass, a nuisance claim 
requires proof ‘that the invasion of the plaintiff's interest in the use and enjoyment of the land 
was substantial, i.e., that it caused the plaintiff to suffer ‘substantial actual damage’ and that 
‘[t]he interference with the protected interest [was] unreasonable’ [citation], i.e., it must be 
‘of such a nature, duration or amount as to constitute unreasonable interference with the use 
and enjoyment of the land.’[Citation.]”  (Wilson v. Southern California Edison Co. (2015) 234 
Cal.App.4th 123, 160-161.)    
 
 The cross-complaint fails to allege facts showing the interference was substantial or 
unreasonable.  A clogged sink in a hair salon, without more attenuating facts, is not factually 
substantial or unreasonable. Furthermore, there are no facts on duration of the interference.  
The demurrer is well-taken. 
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 5th C/A (Intentional Infliction of Emotional Distress) 
 
 Demurrer to the Fifth Cause of Action for Intentional Infliction of Emotional Distress is 
sustained with leave to amend. 
 
 Cross-Complainant alleges Cross-Defendant threatened a lawsuit if she were not 
permitted to continue using the rear storage area and loading dock. The cross-complaint alleges 
such conduct was outrageous. The cross-complaint alleges Cross-Defendant indeed filed such 
complaint in retaliation.  Also, Cross-Defendant allegedly made slanderous comments about 
Cross-Complainant. The conduct was intended to cause harm, intimidate and cause Cross-
Complainant emotional distress.  As result of Cross-Defendant’s conduct, Cross-Complainant 
suffered severe emotional distress.   
 
  “'The elements of a prima facie case for the tort of intentional infliction of emotional 
distress [are] . . . as follows: ‘(1) extreme and outrageous conduct by the defendant with the 
intention of causing, or reckless disregard [for] the probability of causing, emotional distress; 
(2) the plaintiff's suffering severe or extreme emotional distress; and (3) actual and proximate 
causation of the emotional distress by the defendant's outrageous conduct. [Citation.]’ 
[Citation.]”  (Wilkins v. National Broadcasting Co. (1999) 71 Cal.App.4th 1066, 1087.) 
 
 Cross-Defendant demurs on the ground the allegations fall short of showing extreme and 
outrageous conduct.  Threatening a lawsuit to protect one’s rights is not sufficient conduct to 
subject one to a civil cause of action for intentional infliction of emotional distress.     
 
 The Court agrees. Here, the allegations do not support the element of extreme and 
outrageous conduct. “Liability for intentional infliction of emotional distress extends ‘only to 
conduct so extreme and outrageous ‘as to go beyond all possible bonds of decency, and to be 
regarded as atrocious, and utterly intolerable in a civilized community.’ [Citation.]” (Coleman v. 
Republic Indemnity Ins. Co. (2005) 132 Cal.App.4th 403, 416, internal quotations omitted.)  
In the Opposition, Cross-Complainant argues that choosing to name Cross-Complainant’s 
husband in a lawsuit, knowing he was incapable of responding was outrageous behavior. 
 
 “Generally, conduct will be found to be actionable where the ‘recitation of the facts to an 
average member of the community would arouse his resentment against the actor, and lead him 
to exclaim, 'Outrageous!' (Rest.2d Torts, § 46, com. d.)” (KOVR-TV, Inc. v. Superior Court 
(1995) 31 Cal.App.4th 1023, 1028.) The conduct challenged here does not meet this standard.    
 
6th C/A (Quantum Meruit)  
 
 The demurrer to the Sixth Cause of Action for Quantum Meruit is sustained without 
leave to amend.   
 
 Cross-Complainant alleges Cross-Defendant began to use and occupy the excluded 
space and did not pay for it.  Cross-complainant seeks to recover the fair market rent which she 
would have collected for renting the space. 
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 “Quantum meruit refers to the well-established principle that ‘the law implies a promise 
to pay for services performed under circumstances disclosing that they were not gratuitously 
rendered.’ [Citation.]” (Port Medical Wellness, Inc. v. Connecticut General Life Ins. Co. (2018) 
24 Cal.App.5th 153, 180.)  “The requisite elements of quantum meruit are (1) the plaintiff acted 
pursuant to “an explicit or implicit request for the services” by the defendant, and (2) the 
services conferred a benefit on the defendant.” (Ibid.) The cross-complaint is void of allegations 
supporting either of these elements.  “The measure of recovery in quantum meruit is the 
reasonable value of the services rendered provided they were of direct benefit to the defendant.' 
[Citations.]” (Day v. Alta Bates Medical Ctr. (2002) 98 Cal.App.4th 243, 249.)   
 
 Here, the Cross-complaint contains no hint of “services” performed by Cross-
Complainant that benefitted Cross-Defendant. Cross-complainant has not demonstrated how 
the defect can be cured to support recovery under the theory of quantum meruit. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00605 
CASE NAME: IBRAHIM VS. PASTIME FOODS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED 06-26-19 BY MOHAMED A. IBRAHIM 
* TENTATIVE RULING: * 
 
Plaintiff Mohamed A. Ibrahim, as Trustee of the Mohamed A. Ibrahim 2015 Trust (“Plaintiff” or 
“Ibrahim”) filed a complaint for breach of contract against Defendant Pastime Foods, LLC, 
an Arizona limited liability company (“Defendant” or “Pastime Foods”).  

Plaintiff seeks an order for a writ of attachment against Defendant in the amount of $345,303.40, 
but does not identify any specific bank accounts or real property. 

For the following reasons, the application is denied. 

Factual Background 

Defendant executed a Note Payable in Plaintiff’s favor in the amount of $300,000. Complaint 
at ¶ 16. The Note provided for an interest and principal payment schedule and required 
late charges for each installment that remained unpaid more than 15 days after the due date. 
Id. at ¶¶ 18, 19. Plaintiff alleges that Defendant has failed to make any payments on the Note. 
Id. at ¶ 24. 

Analysis 

Under California law, a court may issue an attachment “only in an action on a claim or claims for 
money, each of which is based upon a contract, express or implied, where the total amount of 
the claim or claims is a fixed or readily ascertainable amount not less than five hundred dollars 
($500) . . . .” Cal. Civ. Proc. Code § 483.010. In issuing a writ of attachment, the court must 
make the following findings: 

(1) The claim upon which the attachment is based is one upon which an 
attachment may be issued. 
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(2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 

(3) The attachment is not sought for purposes other than the recovery on the 
claim upon which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

Id. § 484.090(a). 

“If a writ of attachment is issued, the court may also issue an order directing the defendant 
to transfer to the levying officer either or both of the following: [¶] (1) Possession of the 
property to be attached if the property is sought to be attached by taking it into custody. [¶] 
(2) Possession of documentary evidence of title to property of or a debt owed to the defendant 
that is sought to be attached. An order pursuant to this paragraph may be served when the 
property or debt is levied upon or thereafter.” Id. § 482.080(a). “The Attachment Law statutes 
are subject to strict construction, and where a court is required to exercise its jurisdiction in a 
particular manner or subject to certain limitations, an act beyond those limits is in excess of its 
jurisdiction and void.” Epstein v. Abrams (1997) 57 Cal.App.4th 1159, 1168. 

Under California law, when property under a writ of attachment is levied upon, an attachment 
lien on the property is created. Cal. Code Civ. Proc. § 488.500. “‘Levying officer’ means the 
sheriff or marshal who is directed to execute a writ or order . . . .” Id. §§ 481.140. “A writ of 
attachment shall be directed to a levying officer in the county in which the property of the 
defendant described in the writ may be located and to any registered process server.” Cal. Civ. 
Code § 488.020(a). As such, a California court’s jurisdiction to compel a levying officer to levy 
a writ of attachment is generally limited to property located within California. Pac. Decision 
Sciences Corp. v. Superior Court (2004) 121 Cal. App. 4th 1100, 1107 (“[A] California court 
lacks jurisdiction to command a sheriff, marshal, or constable in Florida or New Jersey to levy 
a California writ of attachment on a New Jersey company or a Florida bank.”). 

“The type of property sought to be attached determines its location.” Pac. Decision Sciences, 
121 Cal. App. 4th at 1107. In this case, the property at issue is intangible, as it consists of the 
monies that Defendant allegedly owes to Plaintiff. In that instance, the location of the debtor or 
obligor, i.e., Pastime Foods, “is considered the location of the intangible property [P]laintiff seeks 
to reach.” Id. Since Pastime Foods is located in Maricopa County, Arizona, the attachment order 
must be directed to the Sheriff or Marshal in that county. Id. However, the Court lacks authority 
to attach property located in another state. Id. As a consequence, the application is denied. 

  

11.  TIME:  9:00   CASE#: MSC19-00791 
CASE NAME: PATRICK RILEY  VS.  JORDAN SCHUSTER 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY PATRICK RILEY 
* TENTATIVE RULING: * 
 

Cross-Defendant Patrick Riley’s special motion to strike cause of action eight is denied.  
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Riley has brought a special motion to strike cause of action eight for defamation in the 

cross-complaint, which is brought by cross-complainants Jordan Schuster and Jacob Lynn. 

Code of Civil Procedure section 425.16 allows a party to strike a claim that is based 

upon protected activity using a two-step process. “ ‘First, the court decides whether the 

defendant has made a threshold showing that the challenged cause of action is one arising from 

protected activity, that is, by demonstrating that the facts underlying the plaintiff's complaint fit 

one of the categories spelled out in section 425.16, subdivision (e). If the court finds that such a 

showing has been made, it must then determine the second step, whether the plaintiff has 

demonstrated a probability of prevailing on the claim. [Citation.]’ [Citation.] ” (Central Valley 

Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 216.)  

“[A]t this first step of the anti-SLAPP analysis, ‘the moving [party] bears the burden of 

identifying all allegations of protected activity, and the claims for relief supported by them.’ 

[Citation.] Or, as we said in another SLAPP case—there, in affirming an order granting an anti-

SLAPP motion—‘[t]he question is what is pled—not what is proven.’ [Citation.]”  (Central Valley 

Hospitalists, supra, 19 Cal.App.5th at 217.)  

Riley argues that the defamation claim is based upon statements he made during a civil 

harassment proceeding and/or when reporting issues to the police. Generally speaking, this 

conduct, if the basis for this claim, would constitute protected activity. Statements made during a 

civil harassment proceeding are protected activity under section 425.16(e)(1). And making a 

report to a police department would constitute a statement made in connection with an issue 

under consideration or review by a legislative, executive, or judicial body, or any other official 

proceeding authorized by law under section 425.16(e)(2).  

Here, a reading of the cross-complaint shows the allegations for defamation are not 

based on statements during a civil harassment proceeding and/or when reporting issues to the 

police. The defamation claim is based on statements Riley made “both verbally and in writing, to 

persons other than Jordan Schuster and Lynn falsely claiming they committed a crime, namely 

by killing his pet dog.” (Cross-Comp. ¶71.) Earlier in the cross-complaint, it is alleged that Riley 

was telling “various third persons, including members of their local homeowners’ association, 

that the Schusters killed his dog”. (Cross-Comp. ¶22.) Riley has not pointed to any allegations in 

the cross-complaint that show the defamation claim is based upon statements made during a 

civil harassment proceeding or statements made to the police. In addition, the Court found no 

such statements in the cross-complaint. Thus, it is clear that the claim is not based upon 

protected activity.  

Riley points to his declaration to show that the defamation claim is based upon protected 

activity. Generally speaking, the allegations in the cross-complaint are key to determining the 

basis for the claim, however, the Court may also consider evidence when deciding what facts 

form the basis of a claim. In Central Valley Hospitalists the court determined the basis for the 
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complaint based upon allegations in the complaint and declarations filed in opposition to the 

anti-SLAPP motion. (Central Valley Hospitalists, supra, 19 Cal.App.5th at 217.)   

Here, Riley states that “I did suggest the possible killing of my hens to Jacob Lynn in a 

restraining order application I filed against him.” (Riley Decl.¶8.) Riley also states that he told the 

police his dog was poisoned and “indicated that [he] had ‘[his] suspicions’ that the neighbors 

may have committed the offense…” (Riley Decl. ¶9.) Finally, Riley states that he has “no 

recollection of making similar statements about the tragedy of [his] dog of than these 

instances…” (Riley Decl. ¶10.)  

The first statement relates to hens, not a dog and thus, there is no evidence that Riley 

made statements about his dog being killed during a restraining order proceeding. The other two 

sentences raise a question about the basis for the defamation claim being based on a statement 

made to the police. However, after considering the opposition, it is clear that the basis for the 

defamation claim are the alleged statements Riley made to the parties’ neighbors.   

First, both cross-complainants make it clear in their declarations that their reason for 

bringing the defamation claim is because of statements made to neighbors. (Lynn decl. ¶3; 

Schuster decl. ¶7.)  

Second, Schuster includes an email chain where Riley referred to the Schusters as “new 

next door neighbor… that has extorted us and now killed our pets as a warning”. (Schuster decl. 

ex. A p. 3.) Riley objects to this email and yet discusses it contents. The Court considers this 

email as an example of the basis of the defamation claim. The email was originally sent by Riley 

to a police officer, however, it was then forwarded by Riley to Martin Triano (who is appears to 

be one of the parties’ neighbors). Riley argues that this statement is protected because it was 

first made to a police officer. Making a report about illegal activity to a police officer is protected 

activity. (Chabak v. Monroy (2007) 154 Cal.App.4th 1502, 1511-1512 [finding that an individual 

reporting a crime to a police department is protected activity]; see also, Hagberg v. California 

Federal Bank (2004) 32 Cal.4th 350, 362 [the litigation privilege applies “to a communication 

intended to prompt an administrative agency charged with enforcing the law to investigate or 

remedy a wrongdoing.”].)  

Assuming that Riley’s email to Lieutenant Caputo constitutes protected activity, Riley has 

not shown how his sending that email to another party (unrelated to law enforcement) would 

also constitute protected activity. There is no indication that the police investigated cross-

complainants for the death of Riley’s dog.  In addition, Riley stated that he did not make a 

criminal complaint against his neighbors about the dog. (Riley decl. ¶9.) Thus, there is no 

evidence that Riley’s email to Triano was made in connection with a matter under consideration 

by a legislative, executive, or judicial body, or any other official proceeding authorized by law.  

Third, in another email, Riley states that “Mr. Schuster is attempting to further sue us for 

‘defamation’ accusing us of having told our neighbors that Mr. Schuster poisoned our dog. As 

you all know, I have not done so.” (Schuster decl. ex. B p. 2.) This email was sent on June 5, 
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after the cross-complaint was filed, but before this motion was. In June, Riley appears to 

understand the basis of the defamation claim to be statements he made to neighbors. Although 

Riley disputed that he made the alleged defamatory statements, this email shows his 

understanding of the basis for the defamation claim in June.  

For these reasons, the Court finds that the defamation claim is based on statements 

Riley allegedly made to neighbors. Such conduct is not protected activity and Riley has not met 

his burden on this motion.  

The Court notes that while this is not a mixed cause of action as Riley argues, when 

discussing how to handle mixed causes of action it is important to cite to recent California 

Supreme Court authority directly on point. (See, Baral v. Schnitt (2016) 1 Cal.5th 376.)  

Evidentiary Matters 

The parties’ requests for judicial notice are granted. The Court takes judicial notice of the 

cross-complaint in this case (although such a request is unnecessary since the cross-complaint 

is already part of the Court’s file). The Court takes judicial notice of the request for a civil 

harassment restraining order and order after hearing in Schuster v. Riley, Contra Costa Case 

no. MSN19-0758. The Court takes judicial notice of the docket printout for Riley v. Lynn, Contra 

Costa Case no. MSN19-0732.  

Riley’s objection to paragraph 3 of Lynn’s declaration is overruled. Lynn is permitted to 

state his reason for bringing the defamation claim. That statement is does not, however, provide 

evidence that the alleged statements were in fact made to neighbors 

Riley’s objection to the Exhibit A to Schuster’s declaration is overruled. At the first stage 

in this motion, the email is offered to show the basis of Schuster’s claim against Riley. Thus, the 

email is admissible on that basis. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00821 
CASE NAME: KHAN  VS.  FCA US, LLC 
HEARING ON MOTION FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY FAWAZ KHAN 
* TENTATIVE RULING: * 
 
The motion is granted.  Plaintiff filed the motion for leave to amend within four months of filing 
his complaint.  The possibility that the amendment will increase discovery costs does not 
constitute prejudice for purposes of CCP § 473.  (See Hirsa v. Superior Court (1981) 118 
Cal.App.3d 486, 490 (“It is difficult to understand how . . . a defendant can be prejudiced by 
amendment to add an additional theory of liability against it”).) 
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Plaintiff is granted leave to file the Proposed First Amended Complaint that he lodged with 
the court. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00957 
CASE NAME: ALBERTO CERVANTES  VS.  ROBERT BENNETT 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY S.P.R.E. INC., MAYRA DAVALOS 
* TENTATIVE RULING: * 
 
The Court continues this hearing to October 16, 2019, at 9:00 a.m., in Department 21. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00957 
CASE NAME: ALBERTO CERVANTES VS ROBERT BENNETT 
HEARING ON DEMURRER TO COMPLAINT of CERVANTES 
FILED BY S.P.R.E. INC., MAYRA DAVALOS 
* TENTATIVE RULING: * 
 
The Court continues this hearing to October 16, 2019, at 9:00 a.m., in Department 21. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01715 
CASE NAME: IONESCU VS. PARKING AUTHORITY 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY WILLIAM IONESCU 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for preliminary injunction is denied without prejudice. In reviewing the papers, 
the court realized that the complaint and proof of service name the target defendant solely as 
“Fred.” This is inadequate to establish that the “Fred” who was served is the appropriate party. 
Plaintiff must file and serve an amended complaint listing a full name and ideally whether the 
party is served as an individual and/or as dba of the other named defendant. 
 
Should plaintiff again consider moving for preliminary injunction, rather than simply let the case 
proceed on the trial calendar, the court notes that mandatory injunctions are rarely granted. It 
appears plaintiff may be trying to obtain a writ of possession. Such writs are statutory, very 
technical and generally entail the posting of an undertaking. See CCP 512.010, et seq.  
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16.  TIME:  9:00   CASE#: MSN19-0146 
CASE NAME: KENSOK VS. THE COUNTY OF CONTRA COSTA 
SPECIALLY SET HEARING ON: N19-0146 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
This request to join in a consolidation motion is dropped from calendar.  The lead case has been 
removed to federal court.  Case No. N19-0146 remains in Department 33. 

 

  

17.  TIME:  9:00   CASE#: MSN19-1605 
CASE NAME: IN RE D. BURT II 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Transferor D. Burt to appear. 

 

 

 
ADD-ONS 

 

 18.  TIME:  9:01   CASE#: MSC19-01325 
CASE NAME: PURITAN VS. CHOY 
SPECIALLY SET HEARING ON: ORDER TO SHOW RE PRELIMINARY INJUNCTION 
SET BY PURITAN FINANCIAL GROUP, INC. 
* TENTATIVE RULING: * 
 
Plaintiff Puritan Financial Group’s application for preliminary injunction is denied. 
The Temporary Restraining Order issued by this Court on July 9, 2019 is hereby dissolved. 

General Standards on Preliminary Injunction 

Code of Civil Procedure § 526 provides the basis for which the Court may issue (or deny 
issuance of) an injunction. CCP § 527(a) authorizes issuance of injunctions before trial “if 
sufficient grounds exist therefor.” 

Injunctions will rarely be granted (absent specific statutory authority) where a suit for damages 
provides a clear remedy. Thayer Plymouth Center, Inc. v. Chrysler Motors (1967) 255 
Cal.App.2d 300, 307; Pacific Designs Sciences Corp. v. Sup.Ct. (Maudlin) (2004) 121 
Cal.App.4th 1100, 1110. Conversely, injunctive relief is more likely to be granted where a 
damages remedy is precluded by law. Department of Fish & Game v. Anderson-Cottonwood 
Irrig. Dist. (1992) 8 Cal.App.4th 1554, 1564. 

Further, CCP § 526(a)(2) lists the traditional consideration of “irreparable harm.” Irreparable 
harm is often related to the “inadequate legal remedy” (i.e., the damages remedy is inadequate 
because some immeasurable harm is threatened). But it is also a separate consideration. 
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Courts look for more than a mere dispute. Relief is unlikely unless someone will be badly hurt in 
a way which cannot be later repaired. California Practice Guide, Civil Procedure Before Trial, 
¶ 9:522 (The Rutter Group 2017) (referencing People ex rel. Gow v. Mitchell Brothers’ Santa 
Ana Theater (1981) 118 Cal.App.3d 863, 870-871.) 

Moreover, the threat of irreparable harm must be imminent, as opposed to a mere possibility of 
harm sometime in the future: “An injunction cannot issue in a vacuum based on the proponents’ 
fears about something that may happen in the future. It must be supported by actual evidence 
that there is a realistic prospect that the party enjoined intends to engage in the prohibited 
activity.” California Practice Guide, Civil Procedure Before Trial, ¶ 9:522 (The Rutter Group 
2017) (referencing Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 
Cal.App.4th 1069, 1084). 

While the statute makes no reference to the traditional equitable concern of “balancing equities,” 
it is a crucial factor in the judge’s determination: i.e., the court must exercise its discretion “in 
favor of the party most likely to be injured. … If the denial of an injunction would result in great 
harm to the plaintiff, and the defendants would suffer little harm if it were granted, then it is an 
abuse of discretion to fail to grant the preliminary injunction.” Robbins v. Sup. Ct. (1985) 38 
Cal.3d 199, 205 (internal quotations and citations omitted). 

While the Court has broad discretion in ruling on an application for preliminary injunction, such 
discretion must be exercised in light of the following interrelated factors: (1) Are the plaintiffs 
likely to suffer greater injury from denial of the injunction than defendants are likely to suffer if it 
is granted? Shoemaker v. County of Los Angeles (1995) 37 Cal.App.4th 618, 633. (2) Is there a 
reasonable probability that plaintiffs will prevail on the merits? Robbins, supra, 38 Cal.3d at 206. 

The Court’s determination must be guided by a “mix” of the potential-merit and interim-harm 
factors: the greater plaintiff’s showing on one, the less must be shown on the other to support an 
injunction. Butt v. State of California (1992) 4 Cal.4th 668, 678; Pleasant Hill Bayshore Disposal, 
Inc. v. chip-It Recycling, Inc. (2001) 91 Cla.App.4th 678, 696. 

The burden is on the plaintiff to show all elements necessary to support issuance of a 
preliminary injunction. (California Practice Guide, Civil Procedure Before Trial, ¶ 9:632.1 (The 
Rutter Group 2017); O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

Analysis 

Here, Plaintiff is requesting the Court to enjoin Defendant from: 

(a) Accessing, or instructing anyone else to access, Puritan’s databases, computer system, 
server(s), and/or software for any purpose including, but not limited to, obtaining client 
and/or prospective client lists, marketing strategies, profiles, databases, and financial or 
other information relating to Puritan and/or Puritan’s clients and prospective clients. 

(b) Continuing to possess, use, or disclose, or instructing anyone else to possess, use, or 
disclose, any of Puritan’s Confidential Information, including but not limited to its client 
and prospective client lists, marketing strategies, profiles, databases, and financial or 
other information relating to Puritan and/or Puritan’s clients and prospective clients. 

Ex Parte Application at 1:26 to 2:6.  

Plaintiff also requests that the Court require Defendant to: “(1) preserve all monies or things of 
value received by him that were earned as a result of any use or disclosure of Puritan’s 
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Confidential Information, or that were otherwise wrongfully procured, (2) immediately return or 
destroy, as may be appropriate, all Confidential Information in his possession, and (3) 
immediately return Puritan’s iPad.” Id. 

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing a 
reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction will not issue if it 
appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 
Cal.App.4th 272, 280. 

Here, Plaintiff alleges causes of action for (1) injunctive relief; (2) breach of contract; (3) 
intentional interference with contract; (4) misappropriation of trade secrets; (5) unjust 
enrichment; (6) violations of the federal computer fraud and abuse act – unauthorized access to 
a protected computer; and (7) unfair competition. 

Brief Factual Background and Procedural History 

Plaintiff Puritan financial group provides financial planning services. McIntyre Decl. at ¶ 2. 
Plaintiff hired Defendant Choy in 2011 and around August 4, 2014 promoted him to District 
Manager for the San Francisco, California market. Id. at ¶ 3. Choy resigned on June 19, 2019. 
Id. Subsequent to his resignation, Puritan received a series of emails from Choy regarding his 
unauthorized access to the Salesforce database. Id. at ¶ 5. Puritan alleges that this post-
resignation access to the database as well as contacting and soliciting current Clients of Puritan 
violates Choy’s Employee/Agent Agreement with Puritan. See Complaint at ¶ 29.  

Puritan filed its Complaint against Choy on July 5, 2019 and moved the same day for a 
temporary restraining order. The Court granted the TRO and issued an order to show cause 
why a preliminary injunction should not issue, set for hearing on July 31, 2019. 

The Court continued the hearing to September 25, 2019 and because it was troubled by the 
apparent conflict in Defendant’s testimony regarding Puritan’s iPad and set an order to show 
cause why Defendant Choy should not be sanctioned pursuant to Code of Civil Procedure 
§ 177.5 for failure to comply with the Court’s order on the TRO for the same date and time. 
Defendant Choy filed a declaration in response to the OSC re CCP § 177.5 sanctions on 
September 16, 2019. 

The Court continued the hearings on both orders to show cause to October 2, 2019. 

Analysis 

 Irreparable Injury 

A showing of irreparable injury (an injury not compensable in damages) is ordinarily treated as a 
prerequisite for injunctive relief. See Lezama v. Justice Court (1987) 190 Cal.App.3d 15, 21 
(prerequisite to injunctive relief are a showing of an inadequate remedy at law and of a serious 
risk of irreparable harm); Gleaves v. Waters (1985) 175 Cal.App.3d 413, 417 (“[a]n injunction is 
an extraordinary remedy which requires a showing of threatened irreparable injury and the 
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inadequacy of other remedies at law.”); and Tiburon v. Northwestern P.R. Co. (1970) 4 
Cal.App.3d 160, 179 (same). 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749. 

As a threshold issue, Defendant argues that there is no threat of irreparable harm because 
Choy (a) “has not accessed and has not instructed anyone else to access, any purported 
confidential information” and “does not even have access to Plaintiff’s confidential information”; 
(b) “is not in possession of any of the purported confidential information of Plaintiff, has not used 
or disclosed or instructed anyone else to possess, use or disclose Plaintiff’s confidential 
information” and (c) “has not received any monies or things of value from any use or disclosure 
because no use or disclosure took place.” Opp. at 4:15-23. 

The primary basis of Plaintiff’s irreparable harm argument is Defendant’s alleged possession of 
an iPad which contains offline client information from Puritan’s confidential database. Reply 
McIntyre Decl. at ¶ 7. 

Critically, Defendant disputes Plaintiff’s allegation that he is still in possession of Puritan’s iPad. 
Defendant filed a declaration on September 16, 2019 in response to the order to show cause 
why he should not be sanctioned pursuant to Code Civ. Proc. § 177.5 regarding the Court’s 
order issuing the TRO. That order required him to immediately return Puritan’s iPad; the Court 
issued the OSC in light of Defendant’s conflicting testimony regarding whether the iPad had 
been stolen or left in the trunk of Plaintiff’s car. Defendant now states that he “placed all work 
equipment, including the iPad, in the company car at the Location [in Hercules, CA].” Choy 
§ 177.5 Decl. at ¶ 5. He further testifies that “[t]he last time I saw the iPad was in the company 
car when I parked it at the Location.” Id. at ¶ 7. He contends that his previous testimony that the 
iPad had been stolen was based on his belief that “if the iPad was not in the company vehicle, 
as Puritan claims, then the iPad may have been stolen” and not “an affirmation that the iPad 
was in fact stolen.” Id. at ¶ 10. 

In light of Choy’s supplemental declaration, the Court is inclined to find that Choy is not in 
possession of Puritan’s iPad. Without the iPad and with his access to the Salesforce database 
revoked, there does not appear to be a serious risk that Defendant could access Plaintiff’s 
confidential information. As a consequence, Plaintiff has not demonstrated that it is likely to 
suffer greater injury from denial of the injunction than Defendant is likely to suffer if it is granted.  

 Likelihood of Prevailing on the Merits 

The Court now considers the related factor, whether there is a reasonable probability that 
Plaintiff will prevail on the merits. See Robbins, supra, 38 Cal.3d at 206. Because Plaintiff has 
not demonstrated irreparable harm, it must show more on likelihood of prevailing on the merits 
in order to warrant an injunction. See Butt, supra, 4 Cal.4th at 678.  

Plaintiff’s moving papers and reply are focused on specific alleged breaches by Choy of the 
Employee/Agent Agreement but are not organized according to Plaintiff’s seven causes of 
action in the Complaint. It is left to the Court to discern how these alleged breaches make it 
more likely than not that Defendant will prevail on its claims for (1) injunctive relief; (2) breach of 
contract; (3) intentional interference with contract; (4) misappropriation of trade secrets; (5) 
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unjust enrichment; (6) violations of the federal computer fraud and abuse act – unauthorized 
access to a protected computer; and (7) unfair competition. However, the burden is on Plaintiff 
to show all elements necessary to support issuance of a preliminary injunction. Valenzuela, 
supra, 141 Cal.App.4th at 1481. Plaintiff has not met this burden. 

Plaintiff’s motion for a preliminary injunction is denied. 

 

 

19.  TIME:  9:01   CASE#: MSC19-01325 
CASE NAME: PURITAN VS. CHOY 
HEARING ON OSC RE: WHY DEFENDANT SHOULD NOT BE SANCTIONED 
PER CCP 177.5 / FAILURE TO COMPLY 
* TENTATIVE RULING: * 
 
The Court has reviewed Defendant Stuart Choy’s declaration in response to the order to show 
cause and declines to order sanctions under § 177.5. The OSC is vacated. 

 

 

 


